Further Arguments of Professor Gino
Submitted by Lawrence Lessig

The most striking passage in the Hearing Committee’s (“HC”) final report is this:

Much of Professor Gino’s presentation at the hearing focused on her criticisms
of the HBS inquiry and investigation. Although we do not find her criticisms
compelling, they are ultimately irrelevant to our determination because we did
not defer to or rely on the outcome of the HBS inquiry or investigation, nor did
we limit this proceeding to the arguments or evidence presented in that forum.

(A655).
In this response, I will address the committee’s conclusions as to each of the alle-
gations against Professor Gino. None are supported by the evidence.

But to understand the weakness in the case against Gino, it is necessary first
to review the extraordinary process that she was subjected to. Not because of some
abstract sense of fairness — though I would submit that the vast majority of Har-
vard faculty would be outraged to understand what happened here — but because
that process crippled the opportunity for Gino to defend herself effectively, and
tor the HC to evaluate the case fairly.

Gino is innocent of these charges. It is essential that Harvard never permit a
process like this to happen again.

Background

Francesca Gino is a behavioral scientist. Like most researchers in her field,
she relies on research assistants (“RAs”) to prepare the data that she then analyzes.
(A458). That means that after Gino and her co-authors design an experiment,
that experiment is conducted by others, the data is collected by others, it is
“cleaned” by others and prepared by others for Gino or her co-authors to analyze.

“Cleaning” is a complicated, error-prone, multistep process: (1) identifying
and correcting errors, (2) removing incomplete or irrelevant responses, (3) han-
dling missing data, (4) ensuring consistency in formatting and coding, and (5) re-
structuring the dataset to prepare it for analysis. Sometimes the data needs to be
re-scored. Often it must be “coded.” These steps can take many hours to com-
plete, sometimes days if the coding is complex and the sample is large. (A466;
A468).

Understanding this background is important because it is unusual for many
within the humanities and much of the social sciences. Most academics do their
own research, compile their own notes, and work from the notes they have com-
piled. If a paper written by a political philosopher has fraudulent cites or quota-
tions, it is reasonable to infer that the philosopher herself is responsible. Who else



could it be?

But when work is the collective product of many, including data gathering
and cleaning, one cannot infer the fault of anyone within that process from data
anomalies alone. This is not to say that one cannot know who did what. It is in-
stead to say that the only way one could know who did what is to review the work at
each stage of this process.

Harvard Business School (“HBS”) chose not to gather that evidence. I as-
sume it made that choice because it presumed that none of the people involved in
that work had any incentive to falsify research. I agree with that presumption: No
RA would ordinarily have an incentive to manipulate data.

But intentional manipulation is obviously not the only source of data anom-
alies. Professor Gino testified about a project triggered by the charges against her
— the “Many Co-Authors Project” (manycoauthors.org) — launched by Gino’s
co-authors to evaluate the integrity of the data in the papers that Gino co-au-
thored with them. (A171-73). That project identified many cases in which the
data reveal anomalies. In none of them was Gino responsible for the data. For ex-
ample, one co-author, Professor Juliana Schroeder of Haas School of Business,
audited 7 articles she had co-authored with Gino. Three of those seven had signifi-
cant data issues, not attributable to Gino. (A532-34; A171-72).

This fact determines the nature and character of a fair investigation. In this
case, all acknowledge there were data anomalies. As error in the preparation of
data could easily have caused those anomalies, a fair investigation must either (1)
investigate the context within which errors could have been generated — in this
case, specifically, the process by which the data was cleaned by RAs in preparation
for analysis — or (2) permit the target to investigate that context.

In this case, neither (1) nor (2) occurred. As to (1), HBS interviewed just 2 of
the 66 RAs that Gino had worked with. (A28; A181). It interviewed no RA in
connection with two of the four studies. For one of the two RAs interviewed,
HBS asked about just one of the studies, though that RA had supported two
studies. (A17). HBS did not interview or gather evidence from the programmer
who wrote code to collect data in one of the papers at issue. (A1477). It did not
interview faculty assistants that helped with coding for one of the studies.
(A1469). It did not interview lab managers who themselves managed RAs work-
ing with Gino. (A187; A1469). Throughout its investigation, HBS investigated
as if anomalies could only be intentional, and that therefore, Gino must have cre-
ated them.

Worse, HBS blocked Gino from undertaking such an investigation herself
before it had determined her guilt. As I will describe below, HBS imposed a gag



order on Gino, forbidding her from investigating the charges against her, by con-
tacting the people she had worked with. She was thus forced to rely upon HBS
conducting a fair investigation (which it did not do) and effectively banned her
initially from developing a defense herself. And in a blunder that can only be de-
scribed as gross incompetence, HBS failed to preserve forensic evidence that could
have directly revealed who made the changes identified in Allegation 1.

These failures in process undermined the integrity of the investigation. By
ignoring these failures, and the effect they would have upon the evidence it con-
sidered, the HC could not meet the burden of its “clear and convincing” standard.

The investigation

This action was triggered by three data vigilantes who publish the blog, “Dat-
aColada.org.” In July 2021, they notified HBS that they believed four papers by
Gino showed data anomalies. (A543-44). Though their stated policy was to raise
concerns about published work with an author first, they did not follow that poli-
cy in Gino’s case. (A1769). And though they acknowledged that they couldn’t tell
whether Gino was responsible for the anomalies they had identified, they threat-
ened HBS that unless the business school acted more swiftly, they would “take
matters into their own hands” and take the findings public. (A42; A560-61).

Responding to that threat, Dean Datar struck a deal with the vigilantes not
to publish their findings in exchange for HBS adopting an accelerated procedure
tor adjudicating charges of academic misconduct. (A546). Pursuant to that deal,
in August 2021, and without notice to the faculty, HBS crafted a new process for
adjudicating allegations of research misconduct, replacing the procedure HBS
faculty had formally adopted in 2013. (A544-45). This new procedure: (1) im-
posed a gag order on Gino, forbidding her from speaking to anyone except two
advisors that she could select, and (2) restricted her ability to defend herself,
through expert and professional support that would have helped her establish her
innocence. Then (3) fourteen months after declaring her guilt, and three months
before the Third Statute (“I'S”) hearing, HBS replaced its primary expert and
radically changed the factual basis of its charges against Gino, forcing her to craft
new defenses against charges raised for the first time 37 months after Data Cola-

da had triggered this process.

These restrictions served no legitimate truth-seeking purpose and weakened
the ability to determine what actually happened.

(1) The Gag Order: Throughout the process leading to HBS’s public declara-
tion that Gino had committed academic misconduct, Gino was forbidden from
discussing her case with anyone except two advisors that she was directed to se-



lect, one a lawyer the HBS Research Integrity Officer (“‘RIO”) recommended, and
the other, a colleague at HBS.

This gag order interfered with Gino’s ability to defend herself— zefore any
finding of guilt, precisely when such a defense would have been most effective.
Again, practically all the data preparation done for the four papers at issue had
been done by people other than Gino. And while no one’s records from a decade
before will be complete or comprehensive, had she had a fair opportunity to
communicate with the RAs, lab managers, and programmers who had helped her
develop the data, she could have gathered emails and files that would have better
pieced together the evolution of the data sets for each of these papers.

No doubt, it would not have been necessary for Gino to gather these records
had HBS done so instead. But as I've already described, HBS truncated its inves-
tigation of innocent explanations — even though, as I will evince below, the
anomalies were ambiguous, suggesting error rather than fraud.

After HBS had declared her guilt, Gino was permitted to contact the wit-
nesses. But at that point, in the middle of a media frenzy, most were unwilling to
participate in the process. HBS’s declaration had been unambiguous; it published
in court filings, over Gino’s objection, a redacted version of its confidential final
report, revealing critical information about the investigation, including transcripts
of interviews. It is no surprise that others were unwilling then to enter the fray
after HBS claimed to have conducted a fair and complete investigation finding

her guilty.

This gag order makes no sense of the purpose of an academic misconduct in-
vestigation. The HBS policy was based on the federal regulations promulgated by
HHS’s Office of Research Integrity (“ORI”) (A1770), yet it was applied as if it
were a Title IX sexual harassment proceeding. ORTI’s policy requires no gag order.
The confidentiality it demands is designed to protect the privacy interest of the
Respondent, which, obviously, the Respondent is free to waive. By forcing Gino
to live in silence with these charges for 24 months, the rule disabled her from do-
ing anything that could help the HBS Investigation Committee (“IC”) under-
stand what happened before they drew their conclusions about her guilt.

(2) Restricting Expert and Professional Support: HBS’s new procedure limited
the number of people Gino could discuss her case and work with to two. (A175).
Neither advisor had extensive experience with statistical analysis or data forensics.

Nor did they have specific knowledge about the norms and practices of Gino’s
field of research.

Ten months into the investigation, HBS informed Gino that it was retaining
a forensic firm, Maidstone, to review the evidence. This was sensible, as every-



thing in the case turned upon establishing who-changed-what-when; that analysis
requires forensic expertise. Yet when Gino asked to be able to hire her own firm
to do the same analysis, her request was denied. The RIO told her that she was

limited to just two advisors, and she had already selected those two. (A175-76).1

Prohibiting Gino from hiring her own forensic expert further undermined
efforts to learn the truth. We know this because, as it turned out, Maidstone’s re-
ports were fundamentally flawed — indeed, so flawed that HBS ultimately dis-
carded them. Had Gino been able to retain her own expert, these errors could
have been corrected before the IC made its determination.

Two examples illustrate this point.

(a) “Scammer entries™ The initial charge by Data Colada relating to Allegation
2 was grounded in twenty anomalous entries from a study conducted partly in the
lab and partly online. On the surface, it seemed as if those entries had been made
by one person, all in the direction of the conclusion of the study. (A1604-21).
The IC concluded that person must have been Gino.

But when Gino’s forensic expert examined the evidence, he was able to
demonstrate that the anomalous entries had been made by a “scammer,” who had

repeatedly responded to the online questionnaire so he could collect Amazon gift
cards. (A653; A50-51) That person was not, as the HC concluded, Gino. (A653).

This error was not difficult to discover — the IP addresses for each of the
entries bounced around the world, (A307) the email addresses behind them were
not Harvard affiliated, (A307) and the entries were in various other ways unlike
the others. (A307). Had Gino had the opportunity to demonstrate the error be-
fore the investigation concluded, the IC would have recognized this was not
Gino. The foundation for Allegation 2 would have been removed.

(b) No forensic image: Everything in this case turns upon who did what when
on the computers Gino worked from. It is Data Forensics 101 that to know how a
machine was used, an investigator must take a forensic image of the entire hard
drive at the moment the investigation is launched. That image permits an analyst
to determine, for example, when a thumb drive was opened, the identification of
the thumb drive, and thus possibly, who was getting data from whom. (A225-26;
A236-37). It records what websites were visited, what searches were conducted,
and what files were downloaded. (A237). It includes system logs that could reveal
when and how files were created, and may even include remnants of deleted files.

1 The RIO later denied that he blocked Gino from hiring a forensic firm. (A175-76). This was an
extraordinary assertion which Gino could easily have shown to be false had the HC pursued the
contradiction. The HC made no finding about whether the RIO was truthful, as if that would not
matter.



(A225-26). Critically, this information is not stored forever. System logs are
overwritten; deleted files become increasingly difficult to recover.

Gino had asked the RIO whether an image of her computer had been taken
at the start of the investigation. The RIO specifically affirmed that he made
“forensic copies” of all devices at issue. (A185). He had not. (A1648; A569-70;
A576). Rather than take a forensic image, HBS had simply asked its computer
technicians to copy certain files from her computer onto another computer.
(A185). It did nothing to preserve the evidence necessary to resolve who did what
when with respect to Allegation 1. When Gino’s forensic expert was finally per-
mitted access to the machine, the critical window of time was closed. Key logs
had already been overwritten: the Mac “Unified Log” contained no entries before
January 1, 2022; the “fsevents” file-system log contained no events before Sep-
tember 27, 2021; the browser history contained no entries before May 2022.
(A242-43). All these dates post-dated the research in Allegation 1. If a forensic
image had been made at the start of the investigation, 2.5 years earlier, the logs
could have included the period covered by Allegation 1. The RIO’s incompetence
denied Gino that evidence.

) .«

(3) Changing Charges Midstream: Under the University’s “I'entative Recom-
mendations Concerning Discipline of Officers,” the HC crafted a procedure that
in essence directed there would be a Complaint, an answer to that Complaint,
and then a hearing about the Complaint and its answer. (A1530-31).

This procedure was not followed. Instead, over a year after filing its Com-
plaint, two weeks after Gino had answered that Complaint (having spent almost a
year developing her defense to that Complaint), and with just three months left
before the T'S hearing, HBS dropped its expert, Maidstone, and substituted a new
expert (Professor Jeremy Freese). Maidstone’s work had been the foundation of
the IC’s findings — Professor Amabile, the committee chair: “The other commit-
tee members and I were all very impressed with the detail, depth, and thorough-
ness of Maidstone’s reports”; (A1548) the committee did “some spot checking of
Maidstone’s work to assure ourselves of the reliability of the reports’ conclusions”;
(A1549) Dean Datar: “[t]he Maidstone reports corroborated the Final Report’s
analyses.” (A1577) — yet HBS abandoned it and had shifted the ground of its

prosecution to the report of a new expert.

This new expert introduced new evidence and new charges against Gino —
charges never reviewed by the IC, the Screening Committee or any other inde-
pendent panel. (A1490; A1751). For each allegation, this new expert raised mul-
tiple claims that no one — Data Colada, the IC, or Maidstone — had ever raised.
(A chart summarizing the differences is offered at Appendix 33, A1748). And
though Maidstone had made no finding about who had caused the anomalies that



were the foundation to the Complaint, this new expert eagerly essayed “falsifica-
tion scenarios’ to suggest how Gino might have created the anomalies Maidstone
had identified. (A12).

To that point, Gino had sought to answer the question the IC had posed:
How could these anomalies have been created, except by the knowing action of
Gino? That question had determined her choice of experts, and the strategy of her
defense. HBS’s new expert shifted that inquiry, from explaining how anomalies
could have been created, to rebutting his newly crafted and hypothetical “falsifica-
tion scenarios.” Gino had less than a month to restructure her defense. Discovery
had ended. Her experts had completed their reports. Yet she now had to answer
new theories with work that had been done responding to a different set of ques-
tions.?

Freese’s arguments, as I will demonstrate below, are weak.3 I do not believe
they would have survived the IC’s review. They were not subjected to the review
of the “Screening Committee,” as the TS procedures require. (A1523). Regard-
less, you should not uphold conclusions from such a jury-rigged process. Once
HBS had made its Complaint and provided the HC with the evidence upon
which that Complaint was based, and once Gino had answered it, the time for
new evidence or new experts — or new “falsification scenarios” — was over. If
Gino was exonerated of the charges in the actual Complaint made against her,
HBS was free to bring another Complaint. But the charges in that new Com-
plaint would first need to pass through a review by an independent committee,
such as the HBS Investigation Committee. They cannot be simply airdropped
into the case, untested and unreviewed, three months before the Hearing Com-
mittee would begin its work.

No doubt, Gino had every incentive to address each of Freese’s arguments
completely, as well as the charges made by Data Colada, the IC, and Maidstone.
But the result was a record so complex that no part-time fact finder could possibly
have understood it completely, or judged it fairly. Indeed, as I will indicate below,

2 Gino asked for more time. (A1493). TS procedures directed the committee to “grant adjourn-
ments to enable either party to investigate evidence as to which a valid claim of surprise is made.”

(A1528). Her request was denied. (A1496).

3 As Gino’s data expert testified, Freese’s opinions “lack the foundation of a falsifiable scientific
methodology” and “[h]is reasoning goes beyond the confines of scientific expert inquiry and con-
sequently does not provide a reliable source of expert evidence.” (A415). Gino’s forensic expert
testified that Freese’s “conclusions are unscientific, go beyond the inferences that can validly be
drawn from the data (including opinions as to guilt), and are unlike any expert opinions he has
seen in his 20 years of experience.” (A1177). These critiques are not surprising. Freese admitted
that he has never “published any scholarly work in which [he] . . . tested and confirmed a method-
ology for making accurate determinations of credibility, motive, or subjective intent in the context
of research misconduct cases . . ..” (A822).



so palpable are the HC’s errors that it is clear the committee often didn’t even un-
derstand what was in the 2,500-page record.

Timeliness

Before I address the substance of the HC’s conclusion about the four papers
at issue, I raise one more fundamental concern about process.

The University adheres to a basic principle of fair process — that some alle-
gations of research misconduct are just too old, not just because of the unfair bur-
den they would impose on a Respondent, but because time distorts evidence:
memories fade, email is lost, files are discarded, system logs and hard drives
change.

Embracing this principle of fairness, the HBS Interim Policy requires that
allegations of misconduct must be raised within six years of the alleged miscon-
duct, and any “allegation about research that is more than 6 years old cannot be
investigated, unless”:

the [scholar] has continued or renewed an incident of alleged research miscon-

duct through the citation, republication, or other use for the potential benefit of
the respondent of the research record in question. (emphasis added) (A1583).

The HBS Investigation Committee failed even to acknowledge this rule. In
its T'S filings, HBS suggests that simple self-citation triggers the exception for

articles now 13, 11, and 10 years old, noting Gino had cited the work “in at least
five publications within the last six years.” (A1629).

This interpretation of the rule is plainly wrong. If the simple citation of work
is enough to waive the benefit of the rule, the rule has no benefit. Every academic
lists every work they’ve published on their website or in published bibliographies.
Under HBS’s interpretation, none would gain the benefit of any limitation. The
exception would swallow the rule.

The plain language of the rule shows the exception is narrower than HBS has
interpreted it. By its terms, it is limited to cases where an academic “continue[s]
or renew(s] an incident of alleged research misconduct” through “citation, repub-
lication or other use for the potential benefit of the respondent.” (emphasis added).
The grammar of “for the potential benefit” is ambiguous — does it narrow “cita-
tion” or “republication,” or “other use” only? But regardless, it indicates how to
narrow the scope of “citation” so that the exception does not negate the rule: the
only citations that should qualify as “continu[ing] or renew[ing] an incident of
research misconduct” should be those that directly point to or rely upon the al-
legedly fraudulent portion of the research.

And indeed, that is precisely how the author of the source of the HBS policy



has interpreted it. HBS’s rule was drawn from ORI’s 2005 regulations. (A564-65;
A1771). Recognizing the vagueness in its original specification, ORI has clarified
the rule. (A1677). Under that clarification, the subsequent use exception applies
to the “citation o the portion(s) of the research record ... alleged to have been fabricated
... for the potential benefit of the respondent.” (emphasis added) (A1694). Simple
citation of a work would thus not trigger the exception. (A565).

Under the rule as clarified, the investigation of 3 of the 4 papers at issue in
this proceeding would not have been allowed. Every reference by Gino to these
papers was perfunctory, often offering not a single word beyond the author’s name
and year of publication and never citing the part of these papers alleged to consti-
tute misconduct. (See the citation analysis in Appendix 32, A1744). None of
them would be deemed to “continue[] or renew[] [the] incident of alleged re-
search misconduct.”

It violates this rule to allow Allegations 2 through 4 to proceed. At most,
there is a single timely charge before you: Allegation 1. Therefore, and at a mini-
mum, you should exclude Allegations 2 through 4 and determine that only Alle-
gation 1 can be considered by this proceeding.

Substance

The Hearing Committee claimed to have found “clear and convincing evi-
dence” (A646) that Gino committed academic misconduct by changing data sup-
porting four published articles. This conclusion is undermined by the flawed
process that denied Gino any meaningful opportunity to gather evidence that
could have pointed to an innocent reason for the anomalies. Even without a com-
plete record, the committee’s analysis of each allegation is plainly flawed.

Allegation 4

Fifteen years ago, Gino and two co-authors conducted a study to measure
whether a pledge of honesty would affect the honesty of the person making the
pledge. There were three treatments. In all three, participants solved math prob-
lems, moved to a different room and then reported the number of problems they
solved correctly. In one treatment, participants signed a pledge of honesty before
they reported. In the second treatment, they signed the pledge after they reported.
In the third treatment, there was no pledge. The experiment found that people
were more likely to be honest if they had signed a pledge before they reported the

4 Even as clarified the exception makes no sense. The reason for limitation rules is the recognition
that evidence fades, and an incomplete evidentiary record can be fundamentally misleading. Those
facts are not affected by whether the paper is relied upon by the academic. While a guilty scholar
may choose to preserve at least the slice of evidence necessary to defend his innocence, an innocent
scholar would have no reason to preserve such evidence.



number they had solved correctly. The data for the study was collected on paper.
The reporting forms no longer exist.

The HC had two sets of data before them — call them File A and File B. It
observed that (a) there were differences between File A and File B, (b) in all but
one case, the differences strengthened the study’s conclusions, (c) it was implausi-
ble that anyone but Gino would have been working with File B in the hours be-
tween the time stamp on File A and the time results were written up using File B.
From this, it concluded (d) that Gino must have falsified the data.

Everything in this argument hangs upon File A being the final representation
of the data as transcribed from the paper surveys and “cleaned” by Gino’s lab
manager. If File A was simply an interim file, then there is no foundation for con-

cluding that Gino changed anything.
* File A 15 clearly an interim file.

File A was one of three files with the same name produced by Gino’s lab
manager, Jennifer Fink. (A163). Gino has no email records from this period, and
no emails were provided by Gino’s co-authors. Nonetheless, the HC treated this
file as if it represented a complete and accurate reporting of the survey data —
meaning it reflected the data after it was transcribed from the paper surveys and
cleaned by the lab manager.

Yet no one — neither the lab manager nor Gino nor anyone else — testified
that File A was the final file given to Gino for analysis. (A163-64). Indeed, in an
email that transferred a predecessor to File A just days earlier, Fink plainly indi-
cated the file needed more work. As she remarked:

The people are SERIOUS dumdums on this study. They seem to be having
some serious issues, calculating the money, or if they got the amounts right, they
were written and scribbled in very strange ways on the form. (A163).

These strong words plainly indicate more cleaning was to be done. When she
sent File A three days later, that cleaning had not yet occurred. File A thus could
not have reflected the necessary cleaning.

Moreover, it is clear that File A does not even contain all of the entries for all
of the participants. We know this because we know that the number of people
paid for participating in the study is (1) different from the number of people
whose data is reported in File A, and (2) consistent with the number of people
whose data reported in File B. And we know this because Gino, astonishingly,
has receipts for the payments made to the participants in the study. Those receipts
demonstrate that the number of participants was 101. File A reports data from
just 98. (A165-66). The receipts match the amount paid to and gender of the par-
ticipants in File B. (A165-66).
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As to these receipts, the HC stated:

Professor Gino claims to have reviewed the original paper receipts completed by

study participants and verified that the later data (on which her analysis relied)

are accurate. She did not, however, provide those receipts or explain how they

account for the analysis dataset. (A650).
This is a particularly glaring example of the committee’s failure to understand its
own record. Gino Aad provided the receipts. They are in the record at RX 626A,
(A1708-10) and RX 626B. (A1712-30; A164). The HC may have overlooked
them, but they establish that File A was not the final and cleaned file as given to
Gino by her lab manager. (A165-66).

Because File A is not the final representation of the data as collected from the
paper surveys and “cleaned” by the RAs, the HC had no foundation to conclude,
with “clear and convincing” evidence, that Gino had changed anything. There was
thus no basis to find Gino committed research misconduct.

Allegation 4a

Allegation 4a is the most astonishing: The conclusion of the HC is that in
this study, Gino initially described and conducted one experiment, and when that
experiment didn’t make sense, she changed it to describe a different experiment.

The HC supports its conclusion by (a) presenting an early description, itself
not written by Gino, (A373) (b) pointing to questions co-authors raised about
that description, (c) evincing the change in the description that Gino then made,
and (d) finding the change was intentional. From that, the HC concludes that (e)
Gino committed research misconduct.

This conclusion requires believing that the study was conducted as it was
originally described. Not only is there absolutely no witness support for this finding
— no witness testified that the original description was correct; the only witness
in the room testified it was not performed as originally described (A8) — but 7o
one could seriously believe that Gino and her co-authors could intend to perform
such an outrageously stupid experiment.

The purpose of the experiment was to measure whether a pledge of honesty
affected a subject’s honesty. The only conceivable way to measure such an effect is
for some of the participants firs to be subjected to the treatment, and #hen report
their results. If participants reported their results before they are subjected to the
treatment — as the original description suggested — then there is obviously no
way that the treatment could affect the results. Yet the committee’s conclusion de-
pends upon believing that these talented academics designed and conducted a
study so flawed that even an untrained undergraduate would recognize the mis-
take in its design.
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Gino offered the committee a competing — and obviously more plausible —
account of the evidence: That initial description was simply wrong. And while it
took more than one iteration with her co-author for her to recognize the error in
the description, once she recognized it, she corrected it. (A141; A144). Such
changes among co-authors in the drafting stage of scholarship are as common as
mud. The idea that 15 years later, a Hearing Committee could rely upon such
changes to find career-ending research misconduct is chilling.

The HC also pointed to similar language in a draft of the IRB description,
language apparently copy-and-pasted from the initial description. But IRB drafts
change frequently (A146), and there is no evidence this was the final IRB state-
ment. (A145-47). Gino asked the UNC IRB office whether they still had the fi-
nal description. (A177). The IRB office reported they did not. (A143-44).

To find research misconduct here, the HC must have clear and convincing
evidence that the experiment was conducted as originally described. Not only is
there no clear and convincing evidence it was, there is literally 7o evidence beyond
the description. Nor is there any reason to suppose that these talented academics
would have been so stupid in designing their study. Instead, the only plausible in-
terpretation of the edit to this paper’s description is that the original description
was an error. Correcting a drafting error is not academic misconduct.

* How the investigative errors contributed fo these substantive errors

The substantive errors of the Hearing Committee were precipitated by fail-
ures in the investigation. The committee prosecuted an alleged 15-year-old fraud,
apparently without recognizing just how fragmentary the record would be. Not
only did the committee not have the original data from the study, it did not have
the full progression of data files between that original data and the cleaned data
that Gino worked with. The file they treated as the final file was plainly not. The
failure to collect the records of the others involved in the research meant that the
committee only had a few interim versions of the data. This incomplete record
provides no foundation for treating the interim File A as the final version alleged-

ly modified by Gino.
Allegation 3

The (chronologically) second charge against Gino involves a paper measuring
the effect of lying on creativity: Does lying make a participant more creative? The
paper found a positive correlation between dishonesty and creativity. The HC
concluded Gino had changed the data, finding “multiple types of changes that
uniformly supported the study’s hypothesis.” (A652). This claim is flawed for a

number of reasons.
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First, and fundamentally: Contrary to the HC’s claim, the “multiple types of
changes” did not “uniformly support [] the study’s hypothesis.” (A652). The
record demonstrated that 54% of the anomalies did not support the study’s hy-
pothesis. (A10). Some were wholly immaterial to the hypothesis, but included in
the publication because the norm within Gino’s discipline is to publish anything
measured. Some were changes in variables that Gino did not even analyze.
(A343-44). Thus, rather than cement a theory of motive, these facts press a ques-
tion the HC simply ignored: Why would Gino introduce changes to the data
that had no effect on the results?

Second, the data at issue was processed over at least 248 days. (A378; A115).
None have disputed that Gino’s RAs and other assistants typically did such pro-
cessing. And as the Qualtrics data for this study was not found in Gino’s account,

it must have been gathered and processed by an RA or a lab manager — not by
Gino. (A114-17).

Yet HBS interviewed no one except Gino and her co-author about this alle-
gation. Nor did it gather evidence from anyone except Gino. (A581-82). This in-
complete investigation thus led the IC to focus on just two files in a progression
that had many more in the interim. (A114-15).

This failure to investigate is especially consequential with this allegation be-
cause, as determined by the HC, the core finding of guilt depended upon the na-
ture of a virtual coin flip. HBS’s new expert, Freese, claimed that the code for that
coin flip must have been “rigged.” From that assumption, he purports to deduce
the anomalies that Gino must have created. (A132).

Yet no one at any point in the 37-month long investigation before Freese ar-
rived had ever suggested the coin flip was rigged. Data Colada had not so alleged,
Maidstone did not so allege, and the IC did not so find. Had anyone raised this
suggestion at the start of this investigation, it could easily have been resolved by
talking to the computer programmer who wrote the code that performed the coin
flip. Yet HBS never spoke to him, never asked for his code, and never asked for
copies of his email or other relevant records. Only after HBS had declared Gino’s
guilt was Gino able to approach him. At that point, he was understandably un-
willing to be drawn into the fight.

Gino testified the coin flip was not rigged. (A132). Ethical rules governing
HBS labs require deception be declared to the IRB; no such deception was de-
clared. The same rules also require participants be debriefed if deception was used,
no participant in this study was debriefed. (A1732-39). Yet the HC permitted
Freese to insert this claim without any demand that HBS produce the best evi-
dence of such rigging — the code from the coin flip.
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It was based on Freese’s rigged coin flip theory that the HC found “data for
12 participants ... were changed....” (A652). Freese based his conclusion on dif-
ferences between two columns of data for the participants. Because he assumed
the columns were reporting the same data, he inferred the differences must have

been fraudulent. (A122-24).

But these two columns of data did not report the same data. That is why there
were fwo columns. Not only were the two columns intended to report different
data, but they were also #itled differently — one titled
“reported_guessed_correctly”; the other titled “cheat.” (A123). There was thus no
basis for concluding — certainly by “clear and convincing” evidence — that two
differently titled columns were intended to gather the same data, and therefore,
no basis for believing that differences between them is evidence of misconduct.

The HC concluded that “four overall scores were altered” “for one of the cre-
ativity tasks,” and that “the text responses provided by seven participants were
changed to make them appear more creative.” (A652). Yet it was uncontested that
Gino and co-authors worked back and forth with the RAs processing the data for
almost a year. (A260-61). At each stage of this process of cleaning the data and
analysis for this paper, different people worked with the data. And as the earliest
file in the record already includes coding, it is clear the committee didn’t even
have the original file reporting the initial data responses. (A114-15). Yet HBS
interviewed none of the people who worked with these files, nor gathered from
them any of the files necessary to complete the record. Having access to their
records could have allowed Gino to show that the changes the HC discussed were
in fact the results of coding errors as Gino explained. (A52-53).

The HC also concluded that “[s]ix of those seven alterations were made by
swapping the text of a more creative participant who had not cheated with the
text of a less creative participant who had.” (A652). But those changes weakened
the t-statistics for the results. (A129). The HC offered no account of why Gino
would intentionally weaken her own study by modifying its data.

In October 2013, Gino and her co-author received a revise-and-resubmit de-
cision from the journal Psychological Science. (A129). However, missing from the
HC’s account is one critical fact: The journal asked the authors to code partici-
pants’ responses for one of the tasks used to assess their creativity on two addi-
tional dimensions. So, yes, those data were changed, but only to respond to the
journal’s request. (A129).

To respond to this request, Gino enlisted new RAs to re-code the data. Dur-
ing this process, an apparent data error produced a revised dataset with the new
RA'’s ratings imported from the wrong rows or tabs of the Excel file with the cod-
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ing. (A128-29). But contrary to the HC’s claims, this error reduced the statistical
significance of the findings, again negating any suggestion that Gino had any mo-
tive to make this change. (A129).

Finally, the HC relies upon Gino’s failure to respond immediately to an in-
quiry from one of the Data Colada authors as evidence that she intended to hide
her manipulation of the data. When that data was ultimately shared, the HC sug-
gested it was manipulated.

But Gino had testified that a file to be shared with other academics would
have been prepared by her RAs. (A134; A136-37). She testified that RAs rou-
tinely accessed her office and used her laptop to complete their work for her.
(A39-40). Yet none of those RAs were interviewed and the records of none were
gathered by HBS. (A115). Gino asked HBS to provide door-access data to show
who was in the office during the relevant period; that request was denied. (A1758,
A1765-67). She likewise requested phone use data to substantiate her report of
RAs using her office. (A1758). That request too was denied. (A1765-67). In
short, investigatory efforts to show innocent reasons for data anomalies were re-
jected by HBS. There are no errors at Harvard, only sinners.

When asked about the difference between the two files, the HC quoted Gino
as saying:
If you want to make sure that everything is accurate in the datasets and the sums
are not there, you might change it so that it’s consistent. (A652).

The HC then used that statement to support this libel:

The actions in this instance were antithetical to science: instead of fixing the
sums to reflect the actual data and contacting the journal to correct the scientific
record, Professor Gino manufactured the data to support the sums. (A653).

The HC has mischaracterized what Gino said. It assumed Gino was describ-
ing her own behavior; in fact, she was describing how someone cleaning the files
would have worked. Gino repeatedly testified that she did not clean or prepare
data files. (A31-33). RAs did. (A136-37). The “you” in “if you want to make sure

that everything is accurate,” referred to the RAs, not Gino.
* How the procedural errors contributed to these substantive errors

The failure to investigate any of the participates in this 248-day process of
gathering and cleaning the data files profoundly affected the substantive result.
This is especially true with the core claim by Freese that the virtual coin flip was
“rigged.” Had HBS simply asked the programmer for the code that generated that
coin flip, we would know that Gino was right — that it was not rigged — and
that Freese was wrong. Yet again, HBS denied Gino the meaningful opportunity
to adduce evidence suggesting an innocent reason for an anomaly.
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Allegation 2

Allegation 2 involves a study measuring the effects of being forced to engage
in inauthentic behavior — specifically, writing an essay against your own views.
The measured effect was whether inauthentic behavior made a person more likely
to select cleaning products from a list of products provided to them after the in-
tervention. The data supported the conclusion that it did.

The HC found 154 changes between the source data (call it “File A”) and the
data that was used to conduct the analysis (call it “File B”). It found that “[a]ll of
the alterations are in the direction of the paper’s hypotheses.” It found Gino re-
sponsible for the changes.

First, and again, “all of the alterations are” nof “in the direction of the paper’s
hypothesis.” (A51; A93-94; A97; A103-04). Specifically, 48% of the changes did
not strengthen the paper’s conclusions. (A10). Again, why would Gino make 80
changes that did not strengthen the paper’s conclusions?

More fundamentally, the HC has missed the significance of the evidence
Gino adduced to rebut the suggestion of misconduct. Properly understood, that
evidence makes it practically impossible to believe that these anomalies were in-
tentionally introduced by anyone.

It is uncontested that File A was created by merging two separate files. (A7).
Those two files are in the record. (A1741; A1743). If those two files are merged
and cleaned correctly, they produce File A.5

The IC asked Gino how those anomalies could have been generated with the
ordinary cleaning process. Working with an Excel expert, Gino discovered how: If
the two predecessor files are merged and cleaned in a plausible way, then two fea-
tures (or bugs, depending on your perspective) of Excel would produce File B pre-
cisely. (A94).

These Excel features are (1) the way Excel swaps blocks of cells (“the swap
teature”), and (2) the way it copies blocks of cells (“the copy feature”). (A94).
Specifically, if a user selects a range of cells, and, while pressing the shift key,
drags it to a different position, the cells are swapped without warning. Likewise, if
a user selects a range of cells, and drags it while pressing the control key, the cells
are copied to the new location, with data overridden without warning. Microsoft’s
user manual warns users about these features, and how they might produce unin-
tended results (“Excel doesn’t warn you if...”). (A1772). Obviously most are un-

5 The HC refers to 154 changes (80 to the desirability of cleansing products, 20 to the desirability

of the neutral products, and 54 to the self-alienation measure). There are in fact 160 changes in

the dataset. (A95-98).
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aware of these behaviors.

Gino demonstrated that if, after merging the two files, an RA had sorted
them, and reordered the columns in a logical way, and then performed one swap
command and two copy commands (inadvertently or otherwise incorrectly), File
B exactly would have been produced. She offered this scenario as a plausible way
to account for File B, without assuming anyone engaged in any misconduct.

Call this Possibility A. On this account, the anomalies in File B would have
been the product of plausible errors in the data cleaning process — again, process-

es that would have been completed by RAs.
The HC rejected this possibility, finding instead that Gino had manipulated

the values in File B to produce the anomalies observed. On their account, Gino
flipped the values across a wide range of cells to produce the anomalies that are

the predicate to this allegation. Call this Possibility B.
Yet properly understood, Gino’s discovery radically weakens the probability

that anyone could have created the anomalies through an ad hoc modification of
80 cells out of the 2,455 cells that could have been changed to strengthen the re-
sult. Because the question the committee should have asked was this: “What is the
chance that Gino could have intentionally changed precisely the same values that
would have been changed by the plausible cleaning errors?” Or to put it different-
ly: If indeed she had been tinkering with the data to strengthen the results, whaz is
the chance that the set of values she changed would be the same as the changes produced
by the cleaning error?

Consider just one step in the process that Gino described to see the point:
The swap error. Gino demonstrated that if, while pressing the shift key, a user
highlights a certain block of 8 rows and 9 columns in File A, and then drags that
block straight down, the cells are swapped with the corresponding values in the
next 8 rows. That means the values in row 1 are swapped with the values in row 9,
row 2 with row 10, row 3 with row 11, and so forth. There is no warning about
the swap. It just happens. Gino showed that if you take File A, and perform this
step, you produced 144 of the anomalies, with only 80 relevant to the results.
(The balance would be accounted for by the two other copy errors). (A97-99).

In the face of this demonstration, the committee should have asked: How
likely is it that Gino would have selected the same cells in the same pattern to
produce the same 80 — or more unlikely, 144 — anomalies? If Gino was simply
randomly changing those values, she could have selected any 144 of those the
2,455 potentially strengthening cells. What are the chances that she would have
picked these 144, exactly?
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The answer is almost zero. Or put more formally, given Possibility A (a plau-
sible process that produces the 154 anomalies exactly), the chance of Possibility B
(an intentional process manipulating the same 154 values) is effectively zero. No
one could have randomly selected (among the 2,455 target cells) precisely the
same cells to change as the 154 that were changed.

Of course, this argument rests on the assumption that File B was generated
in the plausible way Gino described. Gino testified that the process she described
matched the likely steps that RAs would have taken for merging the files and
cleaning the resulting data. (A51; A99). To be certain, the committee would have
to know how the RAs cleaned the merged file.

Here again, however, that evidence is not available because HBS took no
steps to interview the RAs involved in generating File B. The RIO failed to gath-
er or sequester any data from any computer other than from Gino’s, or from any
Qualtrics account other than Gino’s. Thus, the evidence necessary to know with
certainty that the flawed procedure was, in fact, the procedure used is not in this
case because of HBS’s incomplete investigation.

* How the investigative errors contributed to these substantive errors

Gino’s defense rested upon her demonstration that the anomalies identified
in this allegation could plausibly have been produced by the cleaning errors she
and her expert had discovered, and the statistical certainty they couldn’t have been
produced by random manipulation alone. While that discovery alone should re-
solve this allegation, the failure of HBS to interview any of the RAs who would
have performed that cleaning destroyed Gino’s opportunity to buttress this argu-
ment with their testimony. Once again, HBS failed to gather exonerating evi-
dence, leaving incriminating evidence only.

Allegation 1

Allegation 1 — the only allegation within the 6-year limitation, and there-
tore, from my perspective, the only allegation you should be reviewing — focused
on a paper testing the relationship between focus when networking and purity.
The HC found 1,066 changed values in the data. It found Gino responsible for

those changes.

“All of the alterations,” the HC stated, “are in the direction of the study’s hy-
pothesis, and without them, the data would not have supported that hypothesis.”
(A655). Once again, this finding is flatly false. 39% of the anomalies were not
used to test the hypothesis. (A66). Once again, why would Gino change 415 val-
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ues for no purpose at all. (A49; A64-65; A78).6

The HC identified the 1,066 changed values by comparing the output of a
Qualtrics data set that recorded the participant responses to the dataset used in
the final analysis. The committee speculated that

[o]n a single day — January 24, 2020 — Professor Gino opened the original,

unaltered Qualtrics dataset in the afternoon and then hours later saved the al-

tered dataset used in the final analysis. (A655).
More specifically, the committee is claiming that Gino (a) opened the Qualtrics
file, (b) cleaned and processed the raw data, and then (c) fraudulently manipulated
the data to ultimately produce the dataset that ran the final analysis.

Yet as Gino testified repeatedly, her practice was never to clean raw data from
an experiment. That complex, error-prone work is done by RAs, and certainly
would have been done by RAs in this case. No doubt, she could well have opened
a Qualtrics file to check the number of participants in a study (a value needed
when drafting a manuscript). But there is no evidence that she deviated from her

ordinary practice in this case and spent the day doing the work her RAs were
hired to do.

Nonetheless, having first conjured the image of Gino demoting herself to
RA, the HC then imagined “she analyzed these two files over the course of the
afternoon using SPSS, running commands in a manner consistent with repeatedly

altering the data and then checking whether and how it improved the results.”
(A655).

This finding is pure speculation, flatly refuted &y the actual logs created by that
SPSS session. When examined closely, those logs demonstrate she ran many com-
mands during the session across four different datasets supporting three separate
studies. They do not demonstrate that she ran a single command repeatedly on a
single study. Any duplicate commands were caused by switching files (A291), an-
alyzing filtered subsets of the data (A291-92), closing and reopening SPSS
(A290), and the efficiency of re-running a command rather than scrolling up a log
to find it. (A291). The HC’s assumption is thus flatly refuted by the objective
records of the SPSS log file.

The HC rejected an alternative hypothesis — that any differences between
the Qualtrics data and the data ultimately analyzed were produced in the ordinary

6 Freese argued that assessments were relevant as they made the study conclusions stronger. But
the reviewers had identified items in advance that Gino was to exclude, because correlated with
the independent variable. (A65). Therefore, when performing the study, Gino knew those items
would not be used to test the hypothesis of the paper. On Freese’s account, even though she knew
they couldn’t matter, Gino changed 415 of them. (A64-65).
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process of cleaning the data — because it believed (1) that there was “no evidence
that a research assistant was working with the data at this late stage,” (A655) and
(2) that no RA “had the knowledge, motive, or opportunity to alter over a thou-
sand data points in the direction of the study’s hypothesis.” (A655).

Regarding (2), again, the anomalies are noz all “in the direction of the study’s
hypothesis.” 39% — 415 out of the 1,066 anomalies — did not strengthen the
conclusion at all. (A49; A64-65; A78).

But as to (1), the HC’s finding is missing an obvious point: if an RA in fact
did what Gino always had her RAs do — specifically, clean the data for her to
then analyze — an RA would have done that cleaning efore January 24. And in-
deed, HBS had direct testimony from one of Gino RAs, Alex Rohe, that Ae
cleaned the file from the Qualtrics data before January 24. (A1657). Rohe ex-
pressly asked HBS to check his email because he was unsure what happened to
the file that he had created. (A1657). HBS apparently neither checked his email
nor sequestered any of his files — once again, failing to investigate potentially ex-
onerating leads.

This testimony thus directly conflicts with the assumption of the HC that on
a single day, Gino downloaded the original data from Qualtrics, cleaned and pro-
cessed it, and then analyzed it. Her RA testified he had cleaned it. That work
would have been before January 24. (A1657).

Gino also testified, as the HC writes, that there was on her computer “a ver-
sion of the data file with ‘R’ in the name [that] matches the last initial of a re-
search assistant,” Alex Rohe. (A655). (The file does not survive.) But rather than
credit that this file — and not the unprocessed Qualtrics data — could have been
the source of the data analyzed on January 24, the HC rejected the suggestion be-
cause, as it wrote, there was “another ‘R file’ on her computer at a time when that
individual was not working with her.” (A655).

Again, the HC does not know its own record. Gino had testified that at the
time zhat file was created, another RA, Mindi Rock, was working for Gino.
(A623). So if, indeed, Gino marked files in a way that indicated which RA had
worked on them, the presence of a “version of the data file with ‘R’ in the name”
was plainly more likely to be the source of the data analyzed on January 24 than
data produced from the tedious task of cleaning raw Qualtrics output.

The HC’s conclusions are further weakened by the rare fact that in this in-
stance, both HBS’s forensic expert and Gino’s believed that the data Gino worked
with in the afternoon of the 24th was data that she had copied and pasted from
some other file — and specifically oz, as the HC concluded, the Qualtrics data.
(AS5). Nonetheless, the HC ignores these findings by both experts, substituting its
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own “falsification scenario” that Gino relied on the raw Qualtrics output.

Yet if one instead accepts the testimony of both experts — that she copied
the data she analyzed from another file and pasted it into the file that SPSS used
— the question becomes, from where did she copy the data? It could have been
the Rohe file. If the source was not Rohe, Gino testified that her ordinary practice
was to transport datasets on USB thumb drives. (A34-35).

But here, the incompetence of the HBS investigation destroyed the opportu-
nity to learn from where she got the data.

As I've described, the RIO stated at the start of the investigation that “a
‘forensic copy’ was taken” of Gino’s computer. (A185). That image would have
revealed whether a thumb drive was inserted into her computer on January 24, the
serial number of the drive, and at what time it was accessed. (A225-26). The
computer’s system logs could have revealed what files were opened and when.

(A225-26).

The RIO apparently didn’t understand the difference between taking an im-
age of the computer and simply copying some files from the computer to a differ-
ent disk. Because in fact, no image of the computer was taken. (A219). By the
time an image was taken — almost 2.5 years later — these logs had been over-
written. (A242-43). Incompetence thus destroyed the opportunity to discover
from where Gino “copy and pasted” the data on January 24.

Thus, the HC had literally no evidence that Gino “cleaned” the Qualtrics
data on January 24. Both experts reject that possibility, testifying instead that she
copied the data from another file, such as the Rohe file. We don’t have Rohe’s file
(HBS did not gather the files from his email as he requested) and we have no way
to know for sure which file Gino copied the data from on January 24 (because the
RIO failed to take a forensic image of Gino’s computer at the start of the investi-
gation). But in the face of this testimony, there is no foundation for the HC’s
conclusion that Gino had herself created the 1,066 anomalies, 415 of which do
not strengthen her hypothesis.

Finally, the committee found that the fact that “Gino had already drafted a
description of the study results as ... indicating that she altered the data to con-
form to her pre-written draft.” (A655). This wildly speculative leap is completely
unsupported in the record, and goes beyond anything HBS had ever alleged. It

betrays, moreover, ignorance of the practice within Gino’s field.

In crafting research projects, authors in Gino’s field often draft summaries of
potential findings to evaluate whether a proposed project could yield useful and
publishable findings. This is especially valuable when a particular paper may in-

21



clude multiple studies. And frankly, it is prudent: There’s no point conducting a
study that, if successful, would yield a finding that gets a collective shrug. Yet the
committee drew its conclusion from an undeveloped record — undeveloped be-
cause never had anyone ever suggested that this practice suggested research mis-
conduct.

* How the investigative errors contributed to these substantive errors

In failing to capture a forensic image of Gino’s computer when the investiga-
tion began, the RIO blocked an opportunity to demonstrate from where she got
the data. Both experts said it was “copy-and-pasted” from some file. Had we had
a forensic image, we could have said which.

Likewise, HBS failed to investigate RA Alex Rohe’s assertion that he, rather
than Gino, had cleaned the Qualtrics data. This denied Gino the opportunity to
use his evidence to demonstrate that she did not clean the Qualtrics data on Jan-

uary 24 and thus did not modify the results.

As with every other allegation, HBS failed to investigate where the evidence
could have been exculpatory, and failed to give Gino herself a meaningful oppor-
tunity to investigate herself, by blocking her until HBS had declared her guilty.

Conclusion

It is easy to believe Francesca Gino is guilty. The story almost writes itself —
a prominent fraud researcher herself charged with fraud. No one denies there
were anomalies; how else could such anomalies be explained, except by pointing
to the one person who would benefit from them?

The public can therefore be forgiven for believing Gino guilty. But it was
HBS’s obligation to go beyond a presumption. It was its burden to investigate
fairly the other plausible reasons for such anomalies, or to allow from the start
Gino to do so herself.

Instead, HBS conducted an investigation practically designed to confirm
what anyone would presume: It failed systematically to investigate the other plau-
sible reasons why anomalies could have been produced. It blocked Gino from any
meaningful opportunity to investigate those reasons herself. And it failed to pre-
serve the critical evidence that would have resolved with confidence who-did-
what-when for the one allegation that is within the 6-year limitation.

I urge you to recognize not just the mistakes in the committee’s findings, but
the injustice in this process. HBS limited Gino’s opportunity to defend herself
when that defense could have been most effective — before she was declared
guilty. That hampered her from gathering evidence later. And it simultaneously
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tethered HBS to a result it then felt constrained to defend. Its prosecution — dri-
ven by one of the most competent and aggressive law firms in Boston — has im-
posed catastrophic costs on Gino and her family. She has borne those costs be-
cause she is, as she asserts, and as I am confident, guilty of no academic miscon-
duct. But it is deeply wrong, and terrifying, that she has had to bear this burden in
the face of such limited evidence and flawed process.

This is, moreover, an opportunity for you to remake the process for adjudi-
cating such charges, into one that assures fairness throughout.

e No one accused of academic misconduct should be restricted in developing
a defense before a committee concludes she is guilty.

e In developing that defense, the target must be free to hire whatever experts
may help her make her case to the initial fact-finder.

e She must be free to interview anyone who would have relevant knowledge
to demonstrate her innocence.

e She must be given adequate time to develop her defense before a commit-
tee determines her guilt.

e Should an allegation make it as far as Third Statute proceedings, the alle-
gation must be fixed at the start of such proceedings, not subject to chang-
ing claims and new experts arriving midway through.

e And never should an investigation examine work that is more than six
years old, unless supported by direct and explicit evidence of misconduct.

The process in this case met none of those standards. Instead, after four years
of investigation, the process yielded a record that no part-time faculty committee
could ever properly evaluate: HBS’s 1,281 page final report, a 23 page TS Com-
plaint, over 1,000 files submitted as exhibits, Gino’s 93 page response to the T'S
Complaint, 1,100 pages of fact and witness statements, 40 pages of post-hearing
submissions. Clearly, more here was less.

I have enormous respect for the Hearing Committee, and empathy for the
burden they were asked to bear. And I believe it was right and fair for Data Cola-
da to raise questions about the anomalies in Gino’s data (though it would have
been better if they had brought those concerns to Gino first — as they represent
they do). But it was wrong for HBS to conspire with Data Colada to accelerate a
process to reach the conclusion that Data Colada was right (A546), wrong for
HBS to refuse to investigate where evidence may have exonerated, and plainly
wrong for its to gag Gino and prevent her from defending herself before it con-

cluded she was guilty.

I am confident that Gino is not guilty of these charges. But I am certain that
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this evidence — and this process — cannot be held to have found her guilty by
“clear and convincing” evidence. I urge you to end this process by recognizing its
failures, and by dismissing the Complaint against her. At the very least, you
should reach this conclusion by dismissing Allegations 2-4 as untimely, and con-
cluding that the negligent failure to preserve the forensic evidence necessary to
determine Allegation 1 makes it impossible to make any finding by “clear and
convincing” evidence.
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