The Law, such as it is
Season 3, Episode 6

Larry
'This is Larry Lessig. Welcome back to the podcast, “The Law

Such As It Is.”This is episode six of season three. We are continu-
ing the review of the charges against former Harvard Business
School Professor Francesca Gino.

'The first three episodes of this season laid out the procedural
history of a case that began with allegations by Data Colada
against Francesca and ended with her having her tenure removed
by Harvard University, making her (and oh, what a surprise, it’s a
she) the first person in the history of Harvard ever to have her ten-
ure revoked.

‘There were four allegations of academic fraud brought against
Francesca. The fourth episode in this season laid out the evidence
behind allegation number two.

In this episode, we're going to consider allegation number four.
As with allegation number two, and — spoiler alert — allegation
number three, and allegation number one, this allegation too is as-
tonishing in its weakness. It too does not establish, certainly with
clear and convincing evidence, that Francesca committed academic

fraud.

Now, before we jump in, I do want to pause on the ambiguity
that this way of framing the question might raise for some at least.
I said it doesn’t establish with “clear and convincing evidence” that
Francesca committed academic fraud. Why the qualification? Why
“with clear and convincing evidence”?

Well, I've said throughout this season that based on my review
of the evidence adduced against Francesca and the evidence that
she and her experts provided in her defense and my knowing her
for more than a decade, I am absolutely convinced that she is abso-
lutely innocent, not that she’s partly innocent, not that she made
some lesser offense, but that she committed no offense at all. So, it’s
my belief in simple layman terms, she is innocent.

But whether she was actually innocent or not was not the
question the Hearing Committee that revoked her tenure was sup-
posed to address. The question the Hearing Committee was sup-
posed to address, the committee that revoked her tenure, was to be
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whether the business school had established, with clear and con-
vincing evidence, that she was guilty of academic fraud.

'This is a point that’s often lost on people who are blessed not
to be lawyers. So, with apologies to the less blessed, let me unpack a
little bit what that qualification actually means.

If you drive your car and you negligently sideswipe another car,
and that other person sues you, demanding you pay for the damage
you've caused, the question the fact finder, typically a judge, some-
times a jury, would answer is this: is it more likely than not that
you, the defendant, drove negligently. That question is asking a
simple probability question. Is the fact finder 51% confident or
more that you were negligent? If it is, you are guilty. If it is not, you
are free.

By contrast, if you are accused of a crime, and God forbid, you
are ever accused of a crime in the American criminal justice system,
because that system is just a total disaster... But if you are, and you
do what literally 98% of federal criminal defendants don’t do, you
decide to go to trial, then the question the jury at that trial will
have to address is whether there is proof beyond a reasonable doubt
that you are guilty.

'The law doesn't translate that standard directly into probabili-
ties. It’s more like a confidence that you must have. So, if you're a
juror on a criminal trial, you should feel 90 to 95% confident that
the person is guilty. That’s an extremely high level of confidence,
but it is the level that we, as a society, have decided is appropriate
to avoid the horrendous outcome that the innocent would be con-
victed wrongly. Though we can be 100% certain, there are plenty of
innocent people who are convicted wrongly.

The standard the Hearing Committee was supposed to apply
in deciding whether to terminate Francescas academic career
stands between these two standards. The standard was clear and
convincing evidence, which the Supreme Court has explained as “a
firm belief or a conviction of guilt.” And as scholars and courts
have translated it, they've said it’s a 70 to 80% level of confidence.
Some have said even higher, 75 to 85% level of confidence.

I talked a bit about this in the third episode. Now, if you're like
me or someone like me, and you believe that Francesca is actually
innocent, the tragedy of this story is no matter what happens now,
a significant proportion of people will think that she’s guilty.

Compare the story of that of Amanda Knox, the American
student in Italy who was accused of murdering a close friend, but
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then, years later, four years later, was found not guilty. Many still
believe she is guilty, even though a man was convicted of the crime
based on DNA evidence that linked him directly to the crime
scene, while there was no DNA evidence tying Knox to the crime
scene, not to mention the fact that she had zero motive to murder
one of her closest friends. Still though, Knox must live in a world
where many think her guilty, because, after all, that’s what the
courts originally concluded.

And indeed, that’s perhaps the most common reaction I've
gotten as I've become public about defending Francesca. How can
you be so sure, Lessig, when there was such an extensive process under-
taken to determine whether she was guilty? The business school ran an
extensive process. The university ran an extensive process. Literally mil-
lions of dollars have been spent to determine whether Francesca was

guilty, and they concluded she was.

When someone says something like that to me, I just want to
say, grow the fuck up. Actually, I'm sorry, kids, that’s not an appro-
priate word to use unless it is in an appropriate context which this
plainly is. This naive, childlike belief in process, in legal process, is
just astonishing to me.

'The unwillingness to stand back and be critical is a weakness,
not a virtue. The failure to recognize the inertia the bureaucracies
unleash is an obliviousness that I cannot believe intelligent people
entertain.

Again, the Amanda Knox case is a sad parallel, a kind of in-
verse of Francesca’s case. There, an American was swept up into a
Byzantine Italian legal process that could not find an obvious truth
despite years of judicial process. She sat in jail for four years.

In this case, there’s an Italian swept up into an American,
Byzantine legal process that refused to acknowledge the flaws, the
obvious flaws, at the very beginning of this case, and see how those
flaws would tilt the whole process against its possibility of deter-
mining any truth. As the months of litigation continued, as the
cost of that litigation mounted at each stage, if you know anything
about the psychology of people in such a process, you know that
these people were thinking to themselves, “geez, the conclusions
below just have to be right, or I need to be absolutely certain that
the conclusions below are not right if I'm going to reverse them

»

now.

If the committee, the Hearing Committee, was actually an ap-
pellate court, a court whose job it was to review the fact finding of
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a lower court, there might be some excuse for that perspective, be-
cause ordinarily, an appellate court reviewing the fact finding of a
jury is not allowed to decide whether it believes the jury was right
or wrong. It’s supposed to decide whether it thinks that the deci-
sion of the jury was clearly erroneous, and only if it was clearly er-
roneous do they have the right to reverse the finding of a jury.

Indeed, I'm sure that’s the hardest part about of being an ap-
pellate judge, that they have to review these cases that they are cer-
tain were wrongly decided, but they’re not allowed under the rules
of appellate procedure to reverse because the mistake was not
clearly erroneous.

But in this case, the Hearing Committee was not reviewing
the fact finding of the business school under a rule of deference.
Indeed, the Hearing Committee expressly said, “The Hearing
Comnmittee intends to review and consider the report of the Har-
vard Business School Investigation Committee as one part of the
evidentiary record for this matter. As discussed below, the Hearing
Committee will also consider any response provided by Professor
Gino to that report. In addition, the Hearing Committee will con-
duct hearings and make findings of fact as required by the rules
and governing Third Statute proceedings.”

'The committee’s job, as the committee itself believed, was to
review the evidence de novo, meaning literally review the evidence
anew, and decide whether that evidence established under a clear
and convincing standard that Francesca was guilty.

And I get it. There’s lots in this case that’s hard. There are plen-
ty of conflicting facts. There’s a lot of hypotheticals about what
could have happened, and lots of daydreaming by the most cynical,
that maybe Francesca is some sort of evil genius, and that she did
everything she did in order to both cheat and to cover up her
cheating. There’s tons of speculation.

But here is the easiest fact in this case. You cannot look at this
evidence and draw the conclusion that there is clear and convincing
evidence that she committed academic fraud.

Again, I think she’s absolutely innocent. But the point is, the
critical point is, the reason why what the Hearing Committee did
was wrong is, whatever the uncertainty, there is no uncertainty
about this, the evidence, this evidence does not meet the standard
the University has established for convicting somebody of academ-
ic fraud.
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Believe what you want about whether she’s guilty, the Univer-
sity is plainly guilty for failing to live up to its own standard. It has,
for the first time in its 390-year history removed the tenure of a
faculty member by misapplying the standard established by the

University to protect the tenure of faculty members.

Now that’s not to say this is the first time Harvard has forced a
faculty member out. There are lots of cases where somebody was
accused of wrongdoing and the University succeeded in forcing
them to step aside. Some of those cases I know pretty well, and
with the ones I do know, I'm glad the University succeeded in get-
ting the faculty member to step aside.

But this faculty member, Francesca, when accused of a crime,
said, “Hell no, I did not do it. And I'm asking you to apply your
standard to determine whether I can keep my job despite the slan-
ders against me.” She fought back.

And it is my firm belief that if the University had applied its
standard properly, she would have won. That’s not to say she would
have exonerated herself, at least in the eyes of a distracted public.
The charge against her will always stain her reputation, however
wrongfully, and I believe absolutely wrongfully it was that they
were raised against her.

But this incident also stains Harvard’s reputation.

And I should think at least among Harvard faculty who work
with data, it should create a certain chill, because are you absolutely
confident that in the processing of your data by the RAs or lab as-
sistants who actually handled your data, there were not mistakes
made? Mistakes that might suggest that you had fraudulently rep-
resented your results? Because if you are not absolutely certain that
such mistakes were not made, then I would strongly recommend
you stop citing those papers and pray that within the next six years,
no one raises any questions about them. That’s the reality that fol-
lows from the prosecution of Francesca Gino. That reality is just

absurd.
Okay, now look, I get it. There are a lot of people who will

cheer the fact that a tenured professor at Harvard, meaning me, has
charged Harvard with a great wrong, because there are many peo-

ple who hate my University.

But, as I said at the start of the season, I am not among the
people who hate Harvard University. I love this university, and I'm
among the people who would die to defend the academic freedom
that universities like Harvard and Harvard permit.
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'That freedom is this podcast. 'm criticizing something I love
because it has acted wrongly and in its wrong it has done enormous
and unjust harm to a decent and brilliant scholar.

It is the greatest honor of my career that I get to work at an
institution like this. It is an even greater honor that I live within a
culture that permits me to criticize openly and freely, an institution
that I love, because to criticize is not to condemn. To criticize is the
opening move in an offer to repair.

Okay, so one final point before we turn to the substance of al-
legation number four.

In the time between the last episode and this episode, Wall
Street activist investor Bill Ackman revealed that he has been sup-
porting Francesca in her fight to clear her name. In a post on X,
which has received millions of views, Mr. Ackman described why
he had concluded that the charges against Francesca were false, and
he indicated that he would support her in her effort to defend her
name and reputation.

So, there’s obviously a backstory here. The brief version is this:
when Francesca began to run out of money to pay her lawyers to
defend herself, I think shed spent over a million dollars at that
point and was drawing on her retirement and her children’s educa-
tion fund, she realized, and her friends realized that she needed
outside support if she was going to continue. I then reached out on
her behalf to a number of people who Francesca knew, who might
be in a position to offer that support.

Bill Ackman was one of those people. He responded and
wanted to hear the story directly from her. So Francesca, Mr. Ack-
man and I and one other person from his team listened to
Francesca describe her story. Bill Ackman asked her questions,
probing questions. He then took a significant amount of time to
work with his staff to fill in the details so that they could come to
believe that his initial reaction, his initial instinct was correct. Those
instincts were the same as his conclusion that she had been wrong-
ly convicted.

And so, for the last couple of years, he has been the critical be-
hind the scenes financial support that has made it possible for her
to defend herself against Harvard. But for his support, she would
be personally bankrupt, without a job, and with no chance of
restoring any part of her reputation.

Now, seeing the story about Bill Ackman supporting
Francesca develop has been a little surreal for me. I try hard to
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avoid things like this on social media, but friends sent me a couple
of choice tidbits. There was outrage out there among Trump sup-
porters who were criticizing Bill Ackman, himself a supporter of
Donald Trump, for his backing a project supported by somebody
like me, an opponent of Donald Trump. What was his problem?
'They asked. How could he support something that a critic of the Presi-
dent was also supporting?

I don’t know Bill Ackman personally. I have enormous respect
for the particular genius that would allow him to be so successful. I
was also incredibly impressed when he came out as a strong sup-
porter of birthright funds, which would be a government-funded
investment accounts for every child, giving them a lump sum that
is invested immediately and broad, low-cost equity funds held in
tax free accounts until their retirement. (‘That’s close to maybe bet-
ter than an idea my mentor, Bruce Ackerman has championed with
Anne Alstott in their book 7he Stakeholder Society. Bruce and Anne
are also not Trump supporters, proving again that ideas can be
thicker than politics.)

'There are many things that Bill Ackman has said that I sup-
port. There are many things he has said that I don’t support. But so
what?

I consider it a strength that even someone with whom I dis-
agree could see the case as I do. That is, that the case against
Francesca is fatally flawed. And I can’t express enough my gratitude
that he has been willing to give her the chance to prove it.

Okay. Finally, let’s get back to the promise of this episode: Al-

legation number four.

Once again, I'm joined by an interlocutor. Like last time, the
words have been written by a friend who is expert in data analysis.
Like last time, for complicated reasons that continue still, that per-
son can't talk freely about the case. But this time, they’ve recorded
the podcast with me, and I've used fancy Al from Eleven Labs to
replace their voice with an AT’s voice.

I'm going to call this AT Ava. Ava and I will go back and forth
discussing this allegation, just like I did with Ron Susskind and

allegation number two.

'The reason for this style is the reality: that humans are pretty
good at understanding conversations, and they get distracted listen-
ing to monologs, especially monologs with beautifully mellifluous
voices of someone like me. Seriously, how many times did you



TLSAII S3:E6

check your Instagram during the last rant I just unleashed? See?
See my point?

Okay, so that’s the introduction. Let’s turn now to the episode.

So welcome, Ava. Tell us a little bit about allegation number
four.

Ava
Hi, Professor. Thanks for having me. Happy to help unpack

this story to make the weakness with allegation four clear.

'This allegation involved a study that Francesca conducted with
four other researchers over 15 years ago while she was at the Uni-

versity of North Carolina.
Larry

15 years ago?
Ava

'That’s right, 15 years ago.
Larry

I don’t understand. Doesn’t Harvard have a policy that says
that allegations of academic misconduct more than six years old,
“may not be investigated”?

Ava

Yeah, that’s a rhetorical question, right? I mean, you covered
that. Was it in episode two?

Larry
It was.

Ava

So yes, Harvard has a policy consistent with regulations from
the US Department of Health and Human Services, Office of Re-
search Integrity, which recognizes a six-year limitation period on
allegations of misconduct due to “the problems that may occur in
investigating older allegations and the potential unfairness to the
respondent in defending against them.”

But Harvard believed there is an exception to that policy if the
alleged fraudulently created data continued to be “used in some
particular way.”
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Larry
“Used in some particular way.” What does that mean?

Ava

In episode three, at the transcript beginning at page 27, you
explained the policy. The tltr is this: the statute of limitations was
originally a bit ambiguous, and some people thought merely citing
an earlier work was enough to expose the author to subsequent in-
vestigation.

'That way of reading the rule, however, would make the protec-
tion of the rule meaningless. Merely posting a list of your works,
like a CV or on a website, would mean that all your works were
continually subject to investigation. I don’t agree with that reading,
but to remove any doubt, in 2024 the rule was explicitly modified.

Larry

Modified how, he asks, trying to sound like this, too, is a gen-
uine question.

Ava

Modified to indicate that the class of cases they’re exempting
from the “no investigation rule” is when the earlier research is being
relied upon in subsequent research.

The precise language of the modification is “citation to the
portion, or portions of the research record alleged to have been fab-
ricated for the potential benefit of the respondent.”

Larry

Portions of the research record seems clearly to signal some-
thing more than a mere citation, right?

Ava

Right. It seems to comport with what makes sense: that if you
rely on the allegedly fabricated data in subsequent work, you lose
the benefit of limitation, but not if you simply cite an article al-

leged to have fabricated data behind it.
Larry
So how precisely did Francesca cite the papers here?

Ava

'The short answer is simple and sweet. She never cited the re-
search to support or rely on the findings subject to the allegations.

She simply cited the papers.
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Larry

Okay. So, to underline this point, she never cited the work in a
way that should trigger the exception to the rule barring investiga-
tion, so that the rule barring investigation should have barred the
investigation of this allegation, right?

Ava
Exactly.
Larry

Okay. Again, so with the law professor’s obsession about
process, please recognize how incredibly important this process
limitation is.

If you believe in what the law calls statutes of limitations, if
you believe in the justice of a statute of limitation, which is not
about allowing guilty people to go free, but about allowing inno-
cent people the freedom to live their lives without fear that they
will be wrongfully accused of crimes allegedly committed in this
case, 15 years ago, then please recognize how wrong it is to allow
the prosecution here of this 15 year old charge.

Most of the records surrounding the facts in this case just do
not exist. Practically no one would have any recollection about
what actually happened on the days allegedly constituting the
crime. Email records don't exist. Intermediate copies of files don't
exist. The IRB determination does not exist.

Bottom line, this is a radically incomplete record. And thus, on
the basis of this radically incomplete record, it is wholly improper
for the University to charge someone with a crime. Even if the evi-
dence were absolute and overwhelming, it would be wrong to pros-
ecute this crime. That is what due process means.

But in this case, the evidence is not absolute and overwhelm-
ing. It is not even persuasive. And yet, Harvard prosecuted this al-
leged crime against Francesca. It is just wrong.

Okay, yeah, so that’s another rant. And I'm sorry, let’s get back
to the actual allegation here.

Ava
Absolutely.
Larry
So, tell us what happened.

10
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Ava

Francesca and her co-authors wanted to do a study to evaluate
the effect of a pledge of honesty on someone’s actual honesty.

Larry
A pledge of honesty?
Ava

Yeah, you know, like a document you sign that says, ‘I promise
to be honest.’

Larry

Do people really sign such documents?
Ava

Of course. For example, when a student takes an exam, often
they sign an honor pledge promising that they won't cheat, or when
you promise to tell the truth before you're deposed, or when you
submit your taxes. There are examples of pledges of honesty all over

the place.
Larry

Okay, so how did they intend to measure whether a pledge of
honesty actually affected actual honesty?

Ava

'The way it was to work was this. And remember, this is 15
years ago, so it was all in real space, in real rooms, in real buildings
at the university Francesca there was, at the University of North
Carolina.

And most astonishingly, it was all done on paper. These were
not study participants giving answers on the computer screen.
These were subjects filling out answers to real questions in real
rooms on paper. So the real space in particular was two rooms. In
one room, the subjects were given a bunch of math problems to
solve under time pressure.

Larry
Math problems?
Ava

Math problems, love it. The whole exercise was framed around
completing math problems and being paid for their performance
on those problems. Participants were going to be paid a higher

11
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amount than what people usually received as a payment in a regular
study, because, they were told, they would be taxed on their earn-
ings.

And so, the question was whether they over reported their per-
formance on the math problems they solved in the first room when
filling out a form that looked like a tax form in the second room.

Here’s the important point: after they solved the math prob-
lems, they scored their own answers.

Larry
Why would you let them score their own math problems?

Ava

It was all a setup so that they would have the opportunity to
cheat.

Larry

Ah. So, they do the math problems in room one, score their
answers. They then go to room two and report the number they got
right on this tax form.

Ava

Right. And on some of the tax forms, there was a pledge of
honesty.

Larry
Sounds almost like Monty Hall. Okay, so what precisely hap-

pened then in this room two.
Ava

In room two, there were basically three different treatments.
Larry

Treatments, what is this? A spa now?

Ava

No. Treatments is the term in social science for the different
processes that different subjects receive in an experiment. The
whole purpose of the research is to compare how these different
“treatments” or processes affect the outcome. By comparing these
differences, researchers hope to make inferences about the relation-
ship between treatment and outcome, between cause and effect.

12
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Larry

Okay, so what were the treatments these students were sub-
jected to?

Ava

Subjected to is a little harsh, but okay... In all three treatments,
the students were going to report how many of the math problems
they got correct, and they did so on a form that looks like a tax
form.

In one treatment, before the students reported, they signed a
pledge of honesty, saying, “I declare that I will carefully examine
this return and that to the best of my knowledge and belief it is
correct and complete.” That language is similar to what you affirm
on a real tax form.

Larry

Okay. So, in this treatment, they sign a document that basical-
ly says, Tm going to be honest.” Then they answer the questions
about how many answers they got right in room one. And the
study then tracks whether they, in fact, were honest.

Ava

Right.
Larry

How do they know whether they’re being honest?
Ava

Well, the participants didn’t know this, but although they
didn’t sign the sheets on which they worked out the answers to the
math problems, there was a unique identifier for each participant
on those sheets. The RAs conducting the research in room one col-
lected the answers and could thus tell the number of math prob-
lems that each participant actually got correct.

Larry

But what’s the incentive to lie? Do they get paid money based
on how many they get right or get wrong?

Ava
Yes, they get paid more the more they get right.

13
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Larry

Okay, so in treatment one, the subject signs a form that says
Tm going to be honest,” and then reports the number of math
problems they got right. The researcher had a trick to determine
whether they were exaggerating, and if so, by how much.

Okay, so what’s treatment number two?
Ava

In Treatment two, they first report the number of answers they
got correct, and then they sign the tax form at the bottom. That
form at the bottom includes a pledge of honesty.

Larry

Okay. So after they have written down the number of ques-
tions they got right, they then pledge to be honest. It’s kind of hard
to imagine how that pledge could affect the number they had al-
ready reported, at least assuming that time travel is not possible.

Ava
Well, there are actually plenty of forms like this. On the US

tax return, for example, you first complete your tax return and then
you sign at the bottom. So someone clearly thinks it works to have
people promise honesty at the end of a process. Whoever designed
the IRS forms must think that. But yeah, it’s a little weird. From
first principles it’s not obvious why this would work.

Larry
Okay, so then what was treatment number three?

Ava

Treatment number three is the control case. There is no signa-
ture space on the tax form, neither before they complete the form,
nor after. The participants are simply asked how many math prob-
lems they got correct.

Larry

Okay, so after they’ve collected all these data and analyzed it,
what did the authors conclude?

Ava

They concluded that, in fact, signing the form, saying that you
were going to be honest, that is signing at the top of the form, had
a statistically significant effect on cheating. When they signed first,

14
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participants were, in fact, more honest than when they signed after
or did not provide a signature at all.

Larry

Okay, so then what was Harvard’s allegation about this re-
search?

Ava

Well, the allegation is divided into two parts. For now, let’s
stick with the part related to the data used in the study.

Larry
And what was the allegation about that data?
Ava

It basically came down to the difference between two files. The
first was the dataset Francesca analyzed and posted online on OSF.
She shared the write up of the results from that data set on July 18,
2010, with her co-authors. Call that File B. The second file is a dif-
ferent data file that was sent to Francesca by her lab manager on
July 16, 2010. Call that File A. HBS data consultant Maidstone
found differences between these two files. Those differences were
the foundation for the claim that Francesca had modified the data
fraudulently.

Larry
So what do you mean by differences here?

Ava

Well, the values in some cells are different. Specifically, there
are 73 differences, plus three new rows of data.

Larry
And so why would that difference be significant?
Ava

The suggestion is that the differences in the file, all but one of
which strengthen the conclusions of the paper, must be differences
that were introduced by Francesca. And if she introduced those
differences to strengthen the conclusions of her paper, well, that’s

fraud.
Larry

Okay, that’s agreed. But let’s be sure we understand the context
for these data files. So, who produced these files?

15
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Ava

As you described in episodes two and three and a bit in four,
the production of the data, which the academics then evaluate, is a
process that is conducted by others: by graduate students, under-
graduates and sometimes people hired as lab managers or research
assistants (RAs). These are people who find the academic work in-
teresting, or maybe just need a job. Some may want to become aca-
demics themselves. They help conduct the experiments and prepare
the data to be analyzed.

Larry

And, again, to repeat a little bit what we said before or what

was said earlier, in earlier episodes, what do you mean by prepare
the data?

Ava

The data has to be, researchers call it, cleaned. In this case, first,
it had to be typed into Excel because it originated on paper forms.
Then, within the data files, if there were any inconsistencies, they
had to be flagged or corrected or somehow dealt with. Then the
data needed to be put into a format that would allow for statistical
analyses.

Larry

And, again, to beat a dead horse: who is doing this cleaning
process?

Ava

Basically, anybody except the professors running the ultimate
analysis. I mean, the professors could do it, but they always want
RAs or students to do it for them to make better use of their own
time. Plus, the people who actually ran the experiment would know
best who to exclude from the data set. They would see who did not
follow instructions or was clearly not paying attention.

Larry
But in this case, who specifically conducted that data work?
Ava

In this case, the data work was done by Francesca’s lab manag-
er at UNC, Jennifer Fink, and one or more RAs who helped her
run the study. In its investigation, HBS contacted Jennifer. She
shared the three files that she still had. Each of them was attached
to emails she had sent to Francesca back in July 2010. Each of

16
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them had the same name, but had been saved at different times.
'The last one to be saved for this study is the one we’re calling File

A. HBS concluded that File A was the final file given to Francesca
before she performed the analysis for the paper.

Larry

Okay, so the lab manager was running the lab at UNC, and
she ran this experiment. She and some of the RAs perhaps, gath-
ered the data, transcribed it, cleaned it, prepared it, and gave it to
Francesca.

Ava

Right. And the allegation here is that there is a difference be-
tween the data they gave to Francesca finally, supposedly File A,
and the data that Francesca used as the basis for the analysis, File
B. In the language that you've used in the course of this podcast, we
can call those differences the anomalies. The question is: who pro-
duced those anomalies? The Hearing Committee believed that the
time between the last time File A was saved and the time File B
was created makes it difficult to imagine that those anomalies were
produced by anyone other than Francesca. So, they concluded she
must have committed fraud in producing File B.

Larry

Okay, but that assumption only makes sense if File A actually
is the final work product of these research assistants or the lab
manager, right?

Ava

Right. The assumption of the Hearing Committee is that File
A represents the final file that Jennifer and the research assistants
worked on. That File B was not worked on by Jennifer and the re-
search assistants. File B has anomalies within it, the differences be-
tween it and File A. The Hearing Committee concluded Francesca
produced those difterences.

Larry
Okay, so that’s clear. So, File A and File B are different. The

differences, except in one case, strengthen the conclusions of the
paper. To harp on a point I made in an earlier episode, and we’ll
make even more strongly in the next two episodes, not all the
changes actually strengthen the conclusions of the paper. But the
differences in general strengthen the conclusions here.
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Like the HBS Investigation Committee, the Hearing Com-
mittee believed, therefore, that there was motive and opportunity,
and that therefore Francesca was guilty.

Ava
That’s what they concluded.
Larry

Right, we dont conclude that. I don’t conclude that. I don't
believe she’s guilty at all. I continue to believe, as she insists, that
she is innocent, but it doesn’t look good, right?

I mean, there are differences between File A and File B, with
one exception, those differences do strengthen the conclusions of
the paper. Francesca was the one working with File B, so it certain-
ly sounds like she must have made those changes.

Ava

Yeah, it looks like that, except for one important fact about the
context, which you were just hinting at. We do not know that File
A is actually the final file as prepared by Jennifer and the research

assistants and given to Francesca to analyze.
Larry

Okay, so I'll play along. What do you mean by that, Ava?
Ava

Well, File A is a file. It’s produced after earlier versions of the
file, but it doesn’t announce itself as the final version of the file.
How could it? We've all seen files with names like Fina/ or final
Jfinal or revised, where someone thought a final a file was final, but
then ended up making additional modifications. Anyway, there’s
not even a final name like that here. The actual name of the file was

“Taxstudy.”

And it’s not like there is an official archive in which each ver-
sion of this file was stored. We're talking about some email attach-
ments.

What we know for sure is this is one version in the life of this
data, a life that began when the data was transcribed from paper
forms that no longer exist. But we don’t know whether there were
other modifications made to this file before it was finally given to
Francesca.

Larry
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Finally?
Ava
Right, finally. There’s evidence she got a version of File A on

July 16th, but we don’t know whether there were other versions of

file a that she got later than July 16.
Larry

Okay, so what you're saying is that File A is a file, but there’s
nothing to indicate that it’s the final version of the file that was
given to Francesca for her to evaluate.

Ava
Exactly. Jennifer did not testify that File A was the final file.

'The Investigation Committee did not ask Jennifer whether she was
certain that File A matched the raw data, nor did Jennifer say it
matched the raw data. And HBS own data consultant said it could
not be sure, either, as it did not have access to the raw data set or
the complete email records for the time. It was HBS that conclud-
ed that File A was the final data file given to Francesca to analyze.

Larry
Did anybody testify that File A was the final data file?
Ava
No. Nobody testified that File A was the final file. There was

no actual evidence from witnesses that File A was the final file giv-
en to Francesca before it was analyzed by her to produce the paper.

Larry
Did Harvard check Francesca’s email?

Ava

Not surprisingly, she doesn't have her email from 15 years ago
from a different university and a different computer. In June 2022,
Francesca tried to obtain her email records from UNC so she could
reconstruct the research process related to the study. UNC in-
tormed her that, since she was no longer employed, she wouldn't
have access. And so she was going to go talk to the Dean at UNC
to make the case, but UNC IT told her that it was pointless, be-
cause their email was only retained for five years anyway.

Larry
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Okay, so Jennifer provided three versions of this file we've
called File A, but is there any indication that there were no other

files?
Ava

No, and that’s the point. There is certainly no ledger of what
files previously existed a dozen years after people began looking
and no other files were found. But that really doesn't prove that
there weren't other files at the time.

And here’s where time is so incredibly important, the evidence
of files shared on email a dozen years ago is likely radically incom-
plete. Francesca testified that much of her work back then, contin-
uing through the pandemic, was happening through exchange of
data on USB thumb drives at in person meetings, not across email.
In July 2010, Francesca was still at UNC ready for a move to Bos-
ton later that month. There in person, it would have been natural
for her to continue to meet with Jennifer in person and exchange
files using USB keys. But of course, no one has 15-year-old thumb

drives.
Larry

So there’s at least a presumption, right, that File A is the final
file, because no other file later than File A but before File B has
been found. But is there anything in the content of File A to sug-
gest that it actually wasn’t the final version of the file. Anything to
rebut this presumption that it was the final file?

Ava

Absolutely. In the email with an earlier version of File A, Jen-
nifer indicated that there were problems with the data as she wrote
“the people are SERIOUS dumb, dumbs on this study. They seem
to be having some serious issues calculating the money, or if they
got the amounts right, they were written and scribbled in very
strange ways on the form.”

Larry
When was that email written?

Ava

It was written after the earliest version of File A that we have
was produced, but before File A was produced.

Larry
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And did the final version of File A correct the problems that

Jennifer’s email was referring to?
Ava

It did not. File A still needed to have that work done. We just
don’t have a version of File A with that work done. Or put differ-
ently, we don’t have a version of File A where the work that Jen-
nifer had identified needed to be done was actually done.

Larry
Okay, so that strongly suggests there was another file.
Ava

Bingo. Jennifer is indicating that she has work that she needs
to do, File A does not include that work. All indications are that
she was a great lab manager, so having flagged work that needed to
be done, surely she would have done it. We just don't have the file
that demonstrates that she did the work, or that shows data after
she did the work.

Larry

Which would mean we don’t have the final version of File A,
correct?

Ava
Correct.
Larry

Okay, so is there other evidence to suggest that File A is not
the final file?

Ava

Yeah, sorry to bury the lead. Here’s the most conclusive evi-
dence that file a is not the final file. It doesn’t even include all the
participants in the study.

Larry

Wiait, it’s incomplete. It doesn’t include all of the participants
in the study. How do we know that?

Ava

Well, because it turns out, a dozen years after the fact,
Francesca still had paper receipts for the payments made to these
participants. It makes sense that she would have those receipts, at
least initially after a move to Boston. Her HBS job started on July
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1, 2010. She moved to Boston in late July, she needed the physical
receipts so that HBS could reimburse her for the study she had
conducted. That’s why she would have brought them to Cambridge.

But late in the summer of 2023 she discovered she had never
thrown them away when she unpacked some boxes in her garage,
boxes delivered by HBS from her office after they put her on un-
paid leave, she found a box with the receipts. Those receipts
demonstrate conclusively that there were more participants who
completed the study than were reported in File A.

Larry

Oh wait, so what you're saying is that she has paper receipts
demonstrating that there were more people who completed the
survey than are reported in File A, meaning obviously File A is not
the final data file for this study. Are those people included in File
B?

Ava

Yes. By examining the paper receipts for the study, Francesca
determined that file a does not match the paper receipts while File
B does. This suggests that the committee did not have the final file
that Francesca was working from. They therefore did not have the
predicate for saying she changed anything.

Larry
Slow down. So, what do you mean by matching here?

Ava

When subjects were paid for their participation in studies at
UNC, the RA running the study, recorded the payment on a pay-
ment record with subject name, address, ID, number and amount
paid. From the subject name, it is possible to determine gender be-
cause the name is common, or identify it via online searches, for

example, LinkedIn.

Meanwhile, the data file can be used to calculate the amount
paid based on participants answers, and the data file indicates the
gender of each participant. So there are two fields to match: gender
and payment amount.

'The receipts Francesca found have records for 310 participants.
The study at issue only had 101 participants. The 209 additional
participants relate to other studies running in the same UNC lab in
the same period. By coding participant gender from names on
payment records and matching payment amounts in gender with
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what’s in the data file, you can see that all the payments listed in
File B are accounted for in the receipt records.

By contrast, File A showed discrepancies. For example, file a
listed more participants at certain payment amounts than were ac-
tually paid according to receipts. Specifically, according to File A,
three participants should have received $7 but the subject receipts
indicate that only two subjects were paid $7. Similarly, File A says
14 subjects were paid $16 but the payment receipts say only 11
were paid that amount. By contrast, File B matches the paid sub-
ject numbers, and that strongly supports the conclusion that File B
is actually the final data that was given to Francesca after correc-
tion of the errors in File A by the people who corrected data, RAs
in general, or Jennifer in particular.

Larry

Okay, so Francesca’s lawyers must have presented this obvious-
ly exonerating evidence to the Hearing Committee, right? I mean,
how did the Hearing Committee address this evidence?

Ava

'This is one of the many examples of the Hearing Committee
revealing that they didn't understand what was in their record. In
response to her lawyers pointing to these receipts, the Hearing
Committee wrote, “Professor Gino claims to have reviewed the
original paper receipts completed by study participants and verified
that the later data on which her analysis relied are accurate. She did
not, however, provide those receipts or explain how they account
for the analysis data set.” (And the citation there is A650) That
sounds bad, but it’s flatly contradicted by the actual record, because
those receipts were, in fact, in the record at RX 626A, at 1708 to
10, and RX 626B. Maybe we can post all that to the website, blur-

ring the names.
Larry

Yeah, we’ll do that for sure. But this is really, truly astonishing.
I mean, I met and worked a bit with Francesca’s lawyers during the
tenure revocation hearing. They were superstar lawyers, incredibly
competent, and they conveyed their competence in every filing and
every minute of their oral advocacy.

So, imagine the chutzpah of a committee that is told by the
lawyers, look there are receipts, and yet doesn’t recognize that if the
lawyers say there are receipts, there are freaking receipts. The
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lawyers are not going to lie about something like that. They’re not
going to say that there are receipts when there are not receipts.

So, you would think that the Hearing Committee would think
to itself, geez, have we missed that there are, in fact, receipts? Can
someone go and find the receipts in the record? But that’s not what
they did. Instead, they just assumed, oh, here yet again: Francesca
must be lying.

But no, Francesca was not lying. Her lawyers were not lying.
She was honestly reporting that she had found the receipts and
that the receipts did show that there were people who participated
in the study who were not reflected in File A. Which means, again,
File A was not the final file given to Francesca for her and her col-
leagues to evaluate.

Ava
Yeah, that’s right. I wish I had been in the Third Statute hear-

ing room, or in the room where someone, I guess, lawyers, drafted
the remark that Francesca didnt provide the receipts. Because she
plainly did. And those receipts plainly showed that the whole pred-
icate to the committee’s conclusion that she changed the values,
that just disappears. The only file that’s in the record that includes
all the participants is File B.

Larry
Okay, so let’s pull this together.

'The whole of this charge against Francesca with respect to the
data is the difference between File A and File B. But for that
charge to be a valid charge, the committee had to establish that
File A was, in fact, the final file as completed by her research lab
manager, Jennifer, and that it was the file from which Francesca did
her work.

But in fact, there’s plenty of evidence that it wasn't the final
file. Most conclusively, that the paper receipts demonstrated that
that file did not include all the people who actually took the survey.
'The only way to conclude that she changed the data is to provide
the baseline from which the data was changed. Without that, there
is no foundation for the claim Francesca modified the original data.
'The only file with all the data is the file that was actually posted on
the OSF site.

Ava
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That’s right. The whole foundation for a charge of academic
fraud is that she changed the data in a way that strengthened her
conclusion. But the foundation for that claim does not exist.

It’s not surprising that it doesn’t exist. Everything happened 15
years ago. But that’s just another reason why it’s improper to prose-
cute a claim of fraud that’s 15 years old.

Larry

It’s not just that the charge is not timely. It’s also that the evi-
dence is so deeply flawed by the incompleteness of the record, that
there’s no fair basis on which one could conclude that she’s guilty.
Again, the only file in this record with all of the participants in it is
the file that was posted online, File B.

Okay, but this story just gets worse, because then there’s an-
other allegation the Hearing Committee took up with respect to
this paper. Tell us about the other part of this allegation, which we
could call Allegation 4A.

Ava

Yes, this part is even crazier. The essence of the charge is that
Francesca initially described and conducted one experiment, but
when a co-author later pointed out that that experiment didnt
make sense, Francesca changed the description to describe a differ-
ent experiment.

Larry

Okay, so you're going to have to unpack this a bit. What exact-
ly does that mean?

Ava

Well, remember, Francesca was initially working with two oth-
er academics in designing this study. They joined forces with two
other researchers who had field data that would make the paper
stronger. When the two note newcomers read the details of the July
2010 study in 2011, one of them pointed out a potential issue.
Francesca made edits to respond to the issue.

Larry
And so what was the issue?

Ava

'The original write-up described a study as requiring the sub-
jects to do math problems in room one, being paid in room one,
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and then in the second room, making a pledge about honesty or
not, and being paid again based on the results in room two.

Larry
And so, wait. Why would they be paid in the first room if the

purpose of the study was to measure whether they are honest and
reporting their results, and that’s done in the second room? And
why pay them twice?

Ava

Well, exactly, it would make no sense. If the payment occurred
in both rooms, that would imply that the dependent variable, the
thing they were trying to measure here, whether the subject lied,
was completed before the independent variable whether or when

they made a pledge. But that’s backwards.

It could only make sense to alter the independent variable and
then see how it affects the dependent variable. Yet, the original
draft of the paper seems to suggest that was the plan. It wasn't, and
it wasn't what actually happened.

So, when one co-author noticed the weirdness in the descrip-
tion and raised it to Francesca. Francesca fixed it by conforming
the description to what actually happened.

Larry
Conformed it how?

Ava

By changing the description of the study, explaining that pay-
ments were made in the second room only.

But Harvard saw this change and charged that this change was
deceptive. That in fact, the study had been run in the flawed, brain-
dead way described in the earlier draft, and that Francesca covered
up that blunder by revising the draft rather than discarding the
flawed data. That cover up, they alleged, was academic misconduct.

Larry

Okay, but what evidence is there that the study was not con-
ducted as the original version of the paper was described?

Ava

With one exception that I guess we’ll take up in a minute, all
the rest of the evidence that there is in this case. First, and again,
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simple logic, the design would be brain dead. No one, certainly not
these academics, would make such a stupid design choice.

Second, the lab manager, Jennifer, who was actually in the
room, or rooms, where it happened. She did not say that there was
a payment in the first room. In fact, she observed that if there had
been a payment in the first room, then in some cases, they would
have had to take money back from participants in the second room.
She said she didn’t remember taking back any money at all.

'Third, the receipts. Again, if they had paid participants in both
rooms, some would have had to have some of their payments re-
versed based on what happened in the second room, but none of
the receipts indicate anyone gave any money back. And if they had
paid participants in both rooms, there would have to be two re-
ceipts per person, or two sections of one receipt showing the first
payment and later the second. The receipts have nothing like that
either.

Fourth, the structure of the data. If there were two payments,
there would need to be two variables in the data set to record that.
Maybe two rows for each participant, or one row with two num-
bers, two columns or with a comma. Well, there’s nothing like that
either. There was one row consistent with the obvious design that
payment be made after the treatment once.

Fifth, HBS second data expert acknowledged the weirdness in
this charge, as he said, “the part that I find myself wondering about
end quote,” on which “I think there is the most room for disagree-
ment.” I can see why he was wondering, but I can’t see why he
thought there was any room for disagreement.

So bottom line, we have a weird initial draft of the paper that
described a brain-dead design for the experiment. But beyond that
draft, there is no direct evidence to support the claim that this was,
in fact, how the experiment was conducted, and there’s clear indi-
rect evidence that it was not done like that, both the logic and the
structure of the data that was actually collected.

Larry
So then, what does Francesca say actually happened here?
Ava

Well, first, like any normal person, she has no actual recollec-
tion of what was going on with these changes 15 years ago. But
second, she has said that if there were changes, they were changes
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to conform the paper to what actually happened in the room. Peri-

od.
Larry

Okay, so what’s the exception? What evidence was there that
the study was conducted as the original version of the paper de-
scribed it?

Ava

'The Hearing Committee pointed to language used on an IRB
form for this study.

Larry
Okay, what’s an IRB?
Ava

That’s the Institutional Review Board. It’s basically the system
to assure that research involving human subjects treats those hu-
man subjects ethically.

Hervard pointed to language on that form that suggested the
study was actually planned in the brain-dead way we discussed.

Larry

Is Harvard’s claim that the researchers twice described the
study as involving payments in both rooms, so that’s two times the
evidence suggesting that that’s, in fact, what happened?

Ava

That’s their theory. But actually, it’s clear that the language on
the IRB form was just copy pasted into the write up of the results
of the study, which then became an early draft of the paper.

Larry

It’s clear? That’s exciting. Something in this case is clear. Why
is it clear that it was just copy pasted?

Ava

'The study is described in bullet points in both documents, but
there’s an identical typo in both documents. They both say,  partic-
ipants are welcome to the lab. Asked the read the consent form for
the study and sign it.” That’s the typo: asked zbe read rather than
asked 7o read. That’s why I say that it’s clear that these are not two
documents independently created, each describing payments in
both rooms.
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'This is one document that was created then copied into anoth-
er, replicating the original typo in both places. There’s nothing sur-
prising about that: Researchers copy and paste across documents all
the time. Many researchers feel some annoyance at having to write
IRB proposals for studies that don't seem to present any kind of
risk to participants, but by copying and pasting out of an IRB pro-
posal, at least something useful comes from that process. And since
the study is expected to be consistent between the proposal and
what is actually done, ordinarily, this would be fine.

Larry

Did the description of payment in both rooms survive on the
IRB submission?

Ava

We don’t have the submission, so we don’t know what it said.
'The document that Harvard was pointing to is not from UNC
IRB. It was simply a document found on Francesca’s computer.
That document was the form that would have been submitted to
the IRB. We have no evidence whether, in fact, it ever was.

Larry
And so why don’t we have that evidence?

Ava

Well, it wasn’t in the evidence. Francesca reached out to the
IRB office and asked them if they had the final statements. The
UNC IRB office said they did not.

Larry

Okay, so basically, once again, we have an incomplete record
about what actually was submitted to the IRB, and so no clear
foundation to conclude, based on what was submitted to the IRB,
that the experiment was as this original draft of the IRB form sug-
gests. Certainly no reason to believe that this form was indepen-
dently created, and therefore suggesting that there were two docu-
ments describing this brain-dead design.

Instead, the text was copy pasted between the documents, and
; . 1 iy .
so were left with still just one document describing a brain-dead
design and no additional evidence to support the finding that, in
fact, that’s how the study was conducted.

Ava
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Yeah, I would say that what was, or more accurately, what
might have been submitted to the IRB doesn’t change the way we
look at whether the initial description actually described what ac-
tually happened in the room.

Larry

Okay, so just to repeat and sum it up, because it really is quite
extraordinary.

Whatever was described originally, there is first no evidence
from anybody who was actually in the room that there were pay-
ments done in both rooms. Second, no evidence in the forensic ev-
idence, nothing in the receipts, nothing in the data files that sug-
gest that payments were made in both rooms. And third, there is
no godly reason why that’s the way an experiment like this would
have been designed, because that design would have no way to
measure what the study was intended to measure. Causation flows
in one direction. If a pledge of honesty is to have any effect, it’s
only going to have an effect in the future.

So, when Harvard found the change in the description, it
could either have believed (1) that the change was intended to con-
form the paper to what actually happened, or (2) that the change

was meant to cover up what actually happened.

But here’s an example where there’s not just no clear and con-
vincing evidence of Francesca’s guilt, but there’s clear and convinc-
ing evidence of Francesca’s innocence.

You cannot, as a matter of law, conclude that the paper was
covering up anything when, (1) there was no evidence beyond the
initial draft of anything to be covered up, and (2) that the thing
that would be covered up makes no freaking sense as the design for
an experiment.

As between the two possibilities, (1) that the change was
meant to conform the paper to the experiment, or (2) that the
change was meant to hide a brain-dead design for the experiment,
only the most biased Fact Finder could conclude number two over
number one. And certainly, no fair Fact Finder could conclude with
clear and convincing evidence that these talented researchers, later
joined by two other researchers, would design such a stupid study
and then attempt to cover up their own design stupidity.

To the contrary, there was a typo in an earlier draft of a paper
describing the research project. That typo was corrected.
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It should be chilling to any academic that the evolution of a
draft paper 15 years ago would be foundation for the prosecution
to remove someone’s tenure.

Okay, that’s allegation number four.

Ava, thanks so much for participating in this conversation. I
look forward to talking more about the remaining two allegations.

Ava
Thanks.
Larry

'That was episode five of season four of the podcast, “The Law
Such As It Is.” We will consider in the next two episodes, two more
allegations against Francesca, and then there will be at least one
final episode, pulling it all together and suggesting, where do we go
from here.

You can find these podcasts wherever you find podcasts.
There’s a website, theginocase.info, that has source material behind
the podcast. There’s also a sub stack you can find if you sort search
for ‘the Gino case’ with my name attached to it.

I hope you will follow and share with people who might be
interested to follow these facts. 'm grateful to my friends that they
would help me unpack this story. 'm even more grateful that they
will help me unpack the allegations in the next two episodes.

Thanks again for listening.

Stay tuned, I hope not too long from now for the next episode.

'This is Larry Lessig.
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